APPLYING THE OVERTIME RULES:

Are “Commissioned” In-House Mortgage
Originators and Other Mortgage Company
Employees Entitled to Overtime Pay?

By Mark R. Thierman*

n the past few years there has been a tidal waive of over-

time class action lawsuits. Asa result, major retail chains

like Starbucks, the Gap, Things Remembered, Hollywood

Video’s, Macy’s and others have paid employees millions
of dollars in back pay overtime compensation, payments that
could have been avoided. And in the case of Casas v.
Conseco Financial Corp., 2002 U.S. Dist. LEXIS 5775; 146
Lab. Cas. (CCH) 134,502 (D. Minn. 2002), a federal District
Court held that nearly 2900 current and former loan origina-
tors employed by Conseco Financial were entitled to over-
time compensation even though they set their own hours and
worked on a commission basis.

Granting employees fancy titles and requiring the men to
wear jackets and ties to work won’t reduce the employer’s
obligation to pay overtime premium compensation, as
Farmers Insurance found out after a jury awarded its claims
adjusters over $90 million and as Pacific Bell realized after it
settled a class action lawsuit by so-called “engineers” for over
$35 million. The purpose of this article is to apply the over-
time eligibility rules as they apply to employees commonly
employed in the mortgage industry, and to explain why many
must be paid extra for working overtime.

Federal law and most states’ laws mandate that every
employee should be paid for all
hours worked overtime at one and
one half his or her “regular rate”
unless that person fits within some
pretty narrow exceptions. Since
1938, the federal Fair Labor
Standards Act has required payment
of one and one half an employee’s
hourly wage rate for all hours
worked in excess of 40 per week.
Section 7(a)(1) of the act, 29 U.S.C.
§ 207(a)(1), provides in pertinent
part that “Except as otherwise pro-

> A

* Mark R. Thierman, a
1976  graduate  of
Harvard Law School is

an attorney in Reno. He
was counsel for plaintiffs
in several California
class action overtime
lawsuits during the last
six years. Prior to repre-
senting plaintiffs in em-
ployment class actions, he
represented  manage-
ment in traditional labor
law matters for over 20
years. His firm's website
is www.Laborlawyer.net

vided in this section, no employer
shall employ any of his employees,
who in any workweek are employed
in an enterprise engaged in com-
merce or in the production of goods
for commerce, for a workweek
longer than forty hours unless such
employee receives compensation for
his employment in excess of the
hours above specified at a rate not
less than one and one-half times the
regular rate at which he is

employed.” This is the law in all states, and many states have
even stricter or more “employee friendly” overtime statutes.
But the statute begins with the phrase “except as other-
wise provided” which means there are exceptions to this gen-
eral assumption of payment of overtime. Before discussing
the exceptions, however, employers should take a calculator
out to determine if the risk of back pay for overtime is really
worth any cost savings when a little advance planning could
make a total package equal to the overtime pay requirement
that conforms to the law. For example, before the employer
decides its employees earning 500 dollars a week in “salary”
who are expected to work fifty hours are exempt under the
various complicated exceptions to the statute, the employer
should consider paying the employee $9.09 an hour and time
and one half after 40, but telling the employees that overtime
at time and one half is required, and that it would average
about 10 hours overtime a week, some weeks more, some
less. The cost is the same as the salary, and there is no risk of
being forced to pay overtime premiums retroactively on the
higher “salary” regular rate of $10 an hour, $12.50 in
California that requires the division of salary by 40 rather
than the “all hours worked” formula used in federal overtime

_cases.

THE WHITE COLLAR EXEMPTION

Assuming the employer has not elected to pay hourly
with time and one half premium pay for hours worked over
40 per week (or in some states, 8 hours per day), then the
exceptions must be analyzed as applied to the mortgage bro-
ker business and the employees that industry typically
employs. Starting with routine clerical staff like secretaries
and receptionists, there is little doubt that these people are
entitled to premium pay if they work overtime, but they typi-
cally don’t work a lot of uncontrolled overtime. More inter-
esting are the positions of mortgage originators, underwriters
and quality control personnel. While these positions often are
“salaried” or commissioned, the question remains should they
also be paid premium pay for overtime work.

The most likely exceptions to the overtime rules applica-
ble to underwriters and quality control personnel are the so-
called white-collar exemptions. For federal overtime purpos-
es, the three most common white collar exemptions are so-
called executive, administrative, and professional employees.
There is also a blanket exception for “outside sales” but not
for inside sales, a category which covers most in-house mort-
gage originators. But don’t let these labels fool you, because
the definition of these three categories of employees is hyper-
technical and often defies common sense.
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Tor example, to be.a professional does not mean, for
overtime purposes, that the person is competent or takes pride
in her work. A professional under the regulations is someone
who is doing a job that usually requires a “prolonged course
of study” evidenced by an advanced academic degree. It does
not matter that the person doing the job has a Ph.D., ifa Ph.D
is not required to do the job properly, if, e.g., the Ph.D. is in
an area unrelated to the job at hand, or other people without a
college degree do the same job. In that circumstance, the per-
son is not exempt from overtime. Likewise, the genius who
skipped college but is in the lab doing the work a Ph.D. usu-
ally does is probably exempt, even though the employee has
no degree, because the job usually requires a degree. There is
no advanced academic degree in underwriting or quality con-
trol, so this is probably nota professional position.

An accountant may or may not be a professional,
depending on if she is licensed as a CPA, and if her work is
not merely routine bookkeeping. An MBA is an advanced
degree, but business itself is not a recognized profession.
Perhaps the only position likely to be considered “profession-
al” in a mortgage lending operation are the lawyers who draft
the documents, provided they are licensed. Even in states that
license paralegals, that position is not considered a profes-
sional because a paralegal does not require an advanced
degree, but usually a two year technical or community college
program. To be exempt, professionals must also be paid on a
salary or fee basis (except doctors, lawyers, and accountants
who can be paid hourly).

Another example of a “white collar” exemption is the so-
called executive employee. The regulations require an exec-
utive to be engaged primarily to supervise others, at least two
other employees. In California, the exemption requires that
the employee spend more than half his or her working time
supervising two Or more employees. Time spent working
along side of employees does not count as supervision time
even if the manager is watching the other employees while he
or she is doing the regular work of the business. Now you
know why so many retail chains that have small stores in
shopping malls were tagged for overtime pay for so-called

‘managers in California: the stores were too small to justify an
employee who spent all his or ber time just watching other
employees work, without doing some of the same work them-
selves.

Mortgage originators, underwriters and quality control
people don’t typically supervise employees, so they are not
exempt under this exception.

To qualify for the executive exemption, an employee
must be paid on a salary basis only, which means they must
receive a weekly or monthly “base” which can not be
increased or decreased for any reason (with some very limit-
ed exemptions regarding sick leave programs). So, people
paid on a pure incentive bonus program are also not exempt
as executives, no matter how many people they actually
supervise.

The third example of a “white collar” exemption from
overtime is the so-called administrative employee. From the
statutory definition of an exempt administrative employee,
one would assume that people who fill out paperwork like

mortgage originators, underwriters, and quality control peo-
ple would be exempt from overtime requirements. But this
situation is a rare example of courts and the United States
Department of Labor eschewing the narrow, technical words
of the statute, and instead applying common sense to hold that
people who do paperwork in 2 business whose product is
paper work are really production workers and therefore can’t
be administrative exempt. :

The logic goes like this: an administrative employee
minds the business, but doesn’t do the business: does not sell
or make the product or service that the business itself exists
to produce or sell. The regulations say that an employee qual-
ifies as a bona fide administrative employee if: 1) the primary
duty of plaintiffs consists of “the performance of office or
non-manual work directly related to management policies or
general business operations of his employer or his employer’s
customers”; and 2) that such primary duty “includes work
requiring the exercise of discretion and independent judg-
ment.” 29 CER. § 541.2(a); id.(e)(2)-

Because mortgage originators sell the product of 2 mort-
gage, which a mortgage company exists to sell, a mortgage
originator can’t be an administrative employee. Likewise, the
underwriter and quality control persons “process the loan”
which is the product of a mortgage company, like the people
on an assembly line, they cannot be administrative exempt,
even though the assembly line assembles paper.

According to the regulations at 29 C.FR. §541.205(b),
administrative work is “work performed by so-called white
collar employees engaged in ‘servicing’ a business as, for,
example, advising the management, planning, negotiating,
representing the company, purchasing, promoting sales, and
business research and control.” On the other hand, “employ-
ees whose primary duty is to produce the commodity that the
enterprise exists to produce or market are engaged in “pro-
duction” activity and are not exempt.” Because mortgage
originators, underwriters and quality control people produce
mortgages, which is what a mortgage company is in the busi-

“ness of making and selling, these people are production work-

ers who can not be administrative exempt.

Now you know why a jury in Alameda County awarded
$90 million in overtime compensation to a class of insurance
claims adjusters employed by Farmers Insurance. In that case,
the claims adjusters were a major step in the process of pay-
ing claims, and the business of an insurance company is to
pay valid claims, and therefore, they were all production
workers, and not exempt even though the same claims
adjusters would be administrative exempt if they were
employed by a trucking company which is not in the business
of paying claims, but in the business of shipping and paying
claims is just an incidental by-product of the business of the
shipping company. The administrative exemption depends on
the nature of the employer, as well as the duties of the
employees.

The last possibly applicable exemption from overtime
requirements for the typical mortgage company employee is
the so-called “inside sales” exemption. Outside sales person-
nel have no overtime restrictions, because no one can moni-
tor and control their hours of work or what they are actually
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