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DOES YOUR BOSS OWE YOU OVERTIMEY

WAGE WARS

Billions are at stake
A% OO PERnies are
foroid o pay up
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A Hnrynrd Law Schqul gd, Tiuerman, 56 spent
the first 20 -years of his career s a mn.nugcment -iide
labor nttnrney nnd gelf- descnhed union buster. He has
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been pelted with egps by construction workers and his tires
have been stished by longsheremen. But in the mid-1990s he
brought i series of vases on behall of worlers in California and
establislred himsell' as a emilbluzer in what had long been o
sleepy, neglected aven ol the law. Thiermun sues compuanies for
vialating “waze and hour™ rules, trpically clofming they huve
failed 10 pay overtime to workers who deserve it Sinee the be-
ginning of this decade, this litigation has exploded nutdonwide.
Becnuse wage and hour laws hive been so widely violated, un-
detonated legal mines remain buried in conntess companies,
ascvording to defense and plaintfly’ lawyers alike.

No one tracks precise figures, but
lawyers on both sides estimate that
over the lnst few years ecompanies have
coblectively puid ot more than 1 bil-
lion annunly 1o resolve these claims,
which are usunlly brought on behall
of farge groups of employees, Whar's
mory, compinies can get hitagain and
ngeain with suits on behalf of different
rroups of workers or for alleged violn-
tions of differeny provisions of a com-
plex wpusiry of laws, Framed on the
wall af Thierman’s office, lor example,
is o copy of o check from o ease he
setled for $18 million in 2003 on be-
hall of Sturbucks store managers in Californin. But the coffee
chain is eorrently defending overtdme lawsuis, filed by other
atinrneys, in Flovida and Tesas, Wal-Mart Stores is swamped
with ahinut 80 wage nnd hour suits, nnd in the past two years
has seen juries award $172 million to workers in Culilornin
and §78.5 millien in Pennsylvania.

NO INDUSTRY IS IMMUNE.

HERE’S A SAMPLE OF OVERTIME LAWSUITS THAT HAVE

RECENTLY BEEN SETTLED...

“This is the biggest preblem for companies our thuere in the
employment area by lan,” suys J. Nelson Thomus, a Rochester
{N.Y.) attarney, who, like Thicrman, switehed from defense to
plointifts’ work. “I cun hiv a company with & hundred sexuul
harassment knwsuits, and it will not inflict anywhere near the
damange that fo wage and hour suit) will.” Sieven B. Hander,
an assistunt general counsel ar Chrysler, says plaintfls’ low-
yers are “rying to make ull employees subject to overtdme. [©s
subverting the Iree enlerprise systen.”

In overtime coses, Depression-ura laws aimed ot fuctaries
and rextile mills are being applicd in o 21st century economy,

raising fundumentt questions about the rules of the modern
workplace, As the country has shilted (rom manufuscturing to
services, for example, which employees deserve the protections
these Jows offer? Generally, worleers with jobs that require
independent judgment have not been entitled to overtime
pay. But with businesses embracing efficiency and quality-
contrel initintves, more and mare
tasks, even in offices, are becomning
smndardized, dghtly choreographed
routines. That's just one ol sever-
~ al fnctors blurring the traditionad
Dlue-enllnr/white-collar divide, Then
~there’s eehnology: In an always-on,

Citigroun/Salomon
Smith Barney

...AND SOME THAT ARE PENDING

%98 rréllion lo 20,000 curren! and [ormer stochbrokers {June, 2008}

elecommuting world, when does the
vorkdny begin and end? The nmbi-
giity now surrounding these ques-
ions is tripping up companies and
riching lawyers lile Thierman.

Abouc 115 million employees—B6%
t the worldbree—are covered by fed-
ral overtime rules, occording to the
1.8, Labor Dept. The rules apply o
$nlarfed nnd howrly workers alike,
- Plenty of wage and hour lawsuits are
“filed on behallol'the mudiionnl worle

Computer engineers and prograrnmers claim that they should not

have been lrealed as exempl from overtime

Suit alleges that mare than 5,000 employees accrued unpald overtime
because they were required lo work off Ihe clach

14,000 drivars In FedEx's Ground Div. claim to have been impeaperly

ing class, be they truckers, construc-
tion laborers, poultry processors, or
restpurant workees. But no one has
heen more suceessfl thon Thiermaen
in collecting overtime [or employees
wheo are far frem the lactory floor or
inst-lood Idichen, His biggest settle-
ments over the last nvo years have
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Ofl-the-clock elaims for call-center workers alleging they waren'l paid or
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been on behulf of stockbrokers, many
of whom earn well inta the six figures.
Thierman has teamed up with other
luwyers to extraet serlements toal-
ing about n hnllbiflion dollars from
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brokerage firms, including $98 million from Citigroup’s Smith
Barney and $87 million from UBS Finnncinl Services Inc. (As
is typival in sertdements, the companies do not admit liabilite)
With those cases drawing to a close, he and other aitorieys al-
ready are pursuing new claims on behalFof computer worlkers,
pharrmaceusical sales reps, and accounting firm staff,

As Thicrman sees it these are the rank and file of a white-
coltar proletariat, “In the 1940s and 1950s," he writes in an e
muil, “a large portinn of Ameriean workers who were protected
by overtimue lows seem Lo
have been lorgouen as infla-
tion drove up the shsolote
{not the relarive} amount of
compensuton, and the ndk
of workers hegan wenring
sports conts and processing
information instend of weanr-
ing coveralls and processing
widgets.” In n subsequent
imervivw he says: “Pm in-
rerested in the middle class—
those are my folks.”

The core woge and hour
law, the lederal Fnir Labor
Standards Act (FLSA), hds
beent on the books since
1938, The New Deal star-
ute, which mandared tha
a hroad swath of the wark-
force recejve 90 minutes’
puy for every hour worked
hevond 40 in o oweek, hod
twn gouls, One wos 1o re-
ward lnborers whe put in
leng howrs, But snother was
10 expund employment by
muking it cheaper for compunies to hire ndditional workers
than pay existing ones tme and o half, This penaly, Thiermun
argues, is ineffecrive rday, given the enormots costs of health
care and other benefits for each employee, The result, he soys,
is thar busincsses prefer o require long hours, and they either
pay overtime or not—and hope they don't ger caught.

Of course, not cveryone is entitled w overtime. Under
“white-collar exemptions™ w the low, employers don't have
w pay extra to viripus execwives ond professienals, These
exempuons, labor historinns sy, are rooted in decades-old
thinking abour & workforee thor bears lirtle resemblance to
tadny’s. A clenr distincdon between prolessional and produc-
don classes used 1o be assumed, Nowadays mortgnga brokers,
for instunce, crank out loan upplicotions in assembly line op-
eratons and ure paid based oa hoew much they produce, Lend-

T L

ers uround the country have bauled, lurgely unsuccesstully, to
defear avertime clnims by these employees,

Then there’s the nodon thar white-collur johs are cushier
and puy more. *Bankers used to work bunkers” hours,” notes
Jerry A, Jncobs, a sociologist at the University of Pennsylvaniu.
By, he notes, the tendency of working-class employees o put
in lnnger hours than professionals flipped by the 1960s. Con-
sider pharmaceutieal sales reps. While they muke an average
of 579,000 o yoar, their jobs require them to worl about 65
hours o week, snys Charles
Josuph, n New York atorney
wha, along with others, hus
filed overtime eoses against
every major drugmaker, In
order to earn a middle-cluss
income, he ohserves, they
essentinlly “have to work
two jobs.”

Beth Amendoln  would
ngree with that, She is suing
Bristob-Myers  Squibb Co,
where she worled ns n siles
rep in South Florida from
1998 to 2006. Often called
on to attepd evening pro-
grams and medieal meetings,
Amendalu and her collenpues
would sy, “Obh, another
hour, another 25¢—thuat was
the smndard joke,™ A Bristol
spokesman says the compa-
ny believes it complies with
the FLSA, #nd won't com-
ment on pending lidgation.

While the Bush Adminis-
tration upduted repulatons
governing white-collsr exemprions in 2004, attorneys say the
changes were incremental and left plenty of room for lawsuits.
There are nwo basic categories of overtime claims. One arises
because 8 company hes misclossified employees ns exempt
trum the wage and hour laws, and thus improperly [wiled to
pay overtime, In some of these eases the workers have been
clnssified ns independent contractors, meaning the company
doesn't puy them benefits, either, The second is n so-colled off-
the-clock claim, in which employees allege thar sume of the
work they do is not recorded by the conipany, somedmes asan
intentional way 1o keep them from oceruing overtime,

Even defznse artorneys ncknowledge that vast numbers of
companies are viclatng the law. “Industries long steeped in
tradition as 1o who iz exempt and who is not exempt.,.are
not necessarily compliant with the lener of the regulations,”

“AND TRAIN 3 COSTS I-E[AVE CHANGED THE EQUATION
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says Kirby C. Wilcox, a partner at Paul, Hastings, Janofsly
& Wallter in San Francisco. Indeed Thomas, the farmer de-
fense attorney, says he switched sides nfier representing an
employer in a wage and hour case, “I was amazed at how
prevalent the violations were and the size of the settlement,®
says Thomas, who co-founded his own firm, Dolin, Thomas
& Solomon, in 2000, *1 said to myself, ‘Boy, Fm really on the
wrong side here,'”

The proliferation of cases—more than doubling in the fed-
eral courts from 2001 to 2006—at first drew ittle notice in the
business community, but that’s changing. “Everybndy’s talle-
ing about it,” says Robin 8. Conrad, head of the litigation arm
of the T.5. Chamber of Commerce, which recently began filing
briefs in cases in support of companies.

POWER OF SUGGESTION

WHILE VIOLATIONS APPEAR WIDESPREAD, employees them-
selves rarely think to make wage and hour cleims, Instead, they
tusually have it suggested to them by lnwyers, “Ninety-five per-
cent of our wage and hour cases are a result of someone com-
ing to us complaining nbout something else,” says Thomas, “1
car’t tell you how many people have come into our office with
employment disputes that are meritless and would be thrown
out of court and walle out with an FLSA claim.”

So deeply rooted are archaic workplace stereotypes that
many college-eduested, white-collar warlers are registant to
the idea that they are entitled to overtime. They associate it
with a labor pool that is valued for brawn rather than brains,

The notion of keeping track of their howrs so they can get paid
for long weelss strilces them as déclassé,

Scores of plaintiffs’ firms are now nggressively pursuing over-
time cases, but it is Thierman whom defense lawyers consis-
tently cite as the most suceessfisl and innovative in the business,
“He seeds the clouds,” and others collect the rain, snys defense
attorney Wilcox. Thierman has particularly made his mark in
pursuit of claims on behalf of relatively well-paid workers.

Tall with wavy gray hair, Thierman is a bit of an iconoclast
and calls himself a libertarian, He worles with just & couple of
assistants. A dog (Yoda) and a cat (Obi Wan) wander in ocea-
sinnally for attention. At one point in the late 19805, Thierman
thought nbout quitting the law altogether, and, as documented
by a framed eertificate in his office, beeame a registered hypno-
thernpist. He owns 1 vacation home in Venezuela, He and his
wife, who have three grown children, moved from San Francis-
o to Reno six years ago, and he contemplated semiretirement.
Then his wage and hour practice toolc off,

The bulk of Thierman’s cases involve claims of misclassifica-
tion. In the easz he seitded against Starbucks in 2003, Thierman
contended that merely giving employees the title of store man-
ager or assistant manoger doesn't male them “execatives,” who
are exempt from overtime. A majority of their worly, he argued,
wat maldng lattes and Frappuceinos, just lile the Jower-rank-
ing, and overtime-eligible, baristas, (A Starbucks spokeswoman
says it is the company’s policy to comply with overtime laws.)
Thig is the spme gpproach he is now pressing sgainst a wide
range of other companies on behalf of employess who would
widely be viewed a8 white-collar, His focos is on what they aetu-
ally do, not on theit'job titles, income, or academic degrees. “You




b “NINETY-FIVE PERCENT OF OUR WAGE AND HOUR CASES

METHING ELSE

don't have 1o be stupid (o get overtime,” Thierman says. *In fnet
you're stupid i you don't get overtime.™

Computer workers of various stripes, for exemple, have
commonly not been puid for their extrn hours, 1In a sop to the
I industry, lawmnkers exempted such employees, whotend 1o
be well-edueated, well-pnid, and have o eulture of working vir-
tuatly round the clock. The companies nrgued that they would
othenwise not be able w0 remain competitive with forelgn
rivals, But under Californin law, the exemption applies only
for workers whose primary funetdon involves “the exercise of
diseretion and independentjudgment.” In numerous lnwsuits,
Thierman and other plainGfts” atomeys hove alleged that le-
ions ol systems engineers, help desk stafl, and customer ser-
viee personnel da no such thing. Of programmers, Thierman
says, “Yes, they get to pick whatever code they want to wiite,
but they don't tell you what the program does.... All they do is
implement sameone else's desires.”

Already the seulements are roiling in. Sichel Systems his
agreed to pay $27.5 million to about 800 software engineers,
and 1B8M is forking over $65 million w technicn! and customer
suppart warkers, Thisrman siys he also plans to go after ather
By employers of computer personnel, includiog banks and
health insurers,

Sioclbrolkers are highly compensated and have long been
presumed to be exempt, but Thierman cnuglt fnanciyl seivices
firms by alleging n technieal violation of the lnw: To be treated s
exempt, emplayees must recejve a salory, and brokers have gen-
enlly received only cominissinns. Although they deny linbilinga
parade of firms has senled nfier ficing one of Thierman's suits,
including Merrill Lyneh, Morgan Swnley, and A.G. Edwnords,
Under a camplex formuls, mose brokers received nbout $30,000
after atorneys' fees, Thiermun says. An industry tade group,
the Securities Industry & Finoneinl Markets Assn,, notes ina
statement that the Labor Dept, issued nn opinion leter in No-
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vember, 2006, which stated that brokers are exenpt, The letter,
however, came 100 lnte to help firms that have alrendy setded,
and it isn’t binding in courr

STOPPING THE CLOCK

1IN SOME OF KIS LAWSUITS, Thierman has made off-the-clock
cloims on behalf of lower-wapge employees, Far instanee, in o
suiton behalf of employees of Hollywood Viden stores, a movie
renta] chain, he slleged workers had to boot up the computer
before they could punch in, and had tw punch out before they
could close the register for the night and do the store tally. He
used store surveillance cameras (o decument the fime spent on
these tosks, settling the case for 572 million.

Nearly all of the coses faced by Wel-Maor are off-the-clock
claims, with allegations that employees worked through lunch
brenks without pay, or were forced to punch our when the store
closed but then continue with tasks such es restocldng shelves,
Store managers are under constant pressure from Wal-Murt
headquarters to keep wages down, says nttarney Michael Don-
ovin, who won the $72.5 million verdict against the retoiler in
Philadelphin last year. The easiest way vo control wages, he says,
is to prevent workers from logging averime, *We're finding that
that's a commuon pattern in large retnil operatons where a store
manager’s compensation is based in part on the profitability of
their store,” says Piper Hoffman, a New York artorney who has
filed similar suits. Jokn Simley, a spokesman for Wal-Mart, says
the notion that the retailer doesn’t pay people for overtime is
“simply not tue,” Simley says that Wel-Mart will appeal the

THE RULES REFLECT OLD ASSUMPTIONS...

When Congress passed a law in 1938 mandating overtime pay, it also created a series
of exemptions listing various types of workers who weren't entitled to It

) P

EXECUTIVE:

The boss, of course, s not entitied
tnavartime. An exectlive s defined
a5 a manager who supervises at
least lwo employees, with authority
to hire, fire, and promiote,

PROFESSIONALS
AND CREATIVES:

Overtime is also denled {o those
whose |ob requires advanced
training, a professional degree, or
artistic imagination,

ADMINISTRATIVE:

Nor are many whife-collar worker
bees able to collect overlime, This
exemplion covers people who
primarlly do office work and
exercise “independent judgment.”

SALESPEOPLE:

Think Wily Loman. No overtime
{or salespeople who are regUlarly
away fram the employer's place
of business,”

... THAT DON’T ALWAYS APPLY IN TODAY’S WORKPLACE

A big reason that wage and hour litigation is exploding is because so
many employees no longer fit into the law's outdated categories

STARBUCKS STORE
MANAGER:

The company claims they are execulives, bt
store managers may spend more lime serving
{han supervising. The company setiled a case
in Californta, where stale law says you have lo
spend more than 50% of your lime actually
managing, but [5 fighting a case In Florida
under mare flexible federal rules.

R
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MERCK SALES
REPRESENTATIVE:

Drug company reps dan'l actually sell anything.
They merely atlempt to influence doclors’
prescribing, so lhe sales exemption may be
invalid, And the adminislrative exemplion
requires exercise of discretion, but ihe pitches
te physiclans are tghtly scripted. Cases have
been filed againsl every major diug
manufacturer, and the egal status of these
workers is unclear.

ERNST & YOUNG
ACCOUNTANT:

If someone with an accounting degree is
achually exercising his judgment as a GPA, the
professional exemption applies. But a worker
who simply gathers audit data and enlers it n
a spreadsheel can't—licensed or not~be
classified a5 a professional. Litigation pending
against Ernst & Young makes overlime claims
on behali of E&Y stall, including some with
professional degrees.
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£172 million Colifurnia verdict. Ele also notes that the com-
pany hus persunded courts 10 refect numerous cluss actions.

There are muny variadons on the offthe-clock theme, In
June, Banlz of Ameriea was sued in Florida by nn employee
who alleges that her branch manager deleted the amount of
overame she logred from the bank's records in order to receive
a branch productivity bonus. A BolA spokeswoman says there
is no basis tor the compltint

The issue of when the workday begins can get complicated,
Delivery tmuck drivers, wiility workers, end service 1echnicinns,
for example, now regdarly downland their route nssignments
or appointments from their homes by computer each morning.
Should they be paid [or this time? Should this be the start of
their workday? The sume questions arise for white-collar worle
ors, Daniel J. MeCoy, an attorney at Fenwick & West in Mountain
View, Colil,, suys thar 13 years ago he wouid have presumed that
a puerson who checked her e-mail remotely or whe telecommut-
ed had the type of’ job that would not be eligible for overtime,
“Thut's less ane less true today,” he suys. He gives the exsample
of his own assistant, whe sent MeCoy an e-mail on 2 Sunduy.
McCoy said he prompuy told his essistne that he didn’t need o
he worldng on a weekend, but that irhe was, he hod wbe sure to

record his time, since he is covered by wage and hour Inws.

Manugement-side atorneys like vicCoy are certninly cashing
in on the wage and hour lawsuit boom, But they can anly look
with astonishment and envy ar what plaintifis’ acorneys are
new maldng in this area. Thierman says his recent settlements
glone total $458 million. Anormeys fees are about 25% of thar,
and Thierman usvally splits his mkea with various co-counsel on
ench ease, While he won't say how much he's due to receive from
these cases {and courts must still approve the fees in some of
them), he doesn™t dispute that IPs in the low tens of millions,

In a fiiend-ofthe-eourt brief filed in o case in August, the
U.3, Chamber of Commeree decried the “FLSA litigadon explo-
sion” and its having become the “claim du jour” for plaintEs
atrorneys, Thierman shrugs at such concerns. The afternntive,
in his view, would be to hove the laws enforced by a government
buresueraey, “Somebady’s got to regulate this stuff)” he says,
“and 1 think the bounty hunter system works just fine.™ o

& businesswaek.com/extras

PODCAST: Listan o Exscutne Ecilor John A, Byrag's intervezy wath Seror
Writer hichagl Oray on the rming tce al wage and howr wsuils

LABOR LAW TIME WARP

w, O America’s decades-
b, 0ld overiime laws make
B sense anymore? Despile
Y {he [igation they are
dee®  generaling, there's almost
no political mamenlum o change them.
The vaiues thal the Jaws codily—that the
workweek should be capped and that
excess lime should be compensated—
are widely embraced,

Yel it's generaily accepted that
overlime |aws don'l achieve one of their
main Maw Deal-era goals; incraasing
employment, The Initial idea was lhat
companies would choose to hire exlra
workers ralher than pay existing ones
time and a hall, But that calcutus doesn't
hold these days, given the enormaus
lised costs of such things as benelits and
training for each additional employee.

Seme economists, meanwhile,
contend thal overtime rules fall shorl on
assuring that warkers gel paid more for
time Uhey put in beyond 40 howrs each
week, When the law requires overlime
pay, lhey argue, the marhet will adjusl
regular wages doven, so that a $450-
a-weeh job that requires 45 hours still
moves back teward 3450, Stephen J,
Trejo, an ecanamics professor-al the University of Texas at Auslin, says
a sludy he did shows about half of the exira pay Is erased. Of course,
workers on the lowesl rung of the pay ladder have minimum-wage
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taws to protect them {rom such a shift.

Dvertime rules raise eyabrows
most aften when they are invoked on
behall of workers who earn relatively
high incomes, such as computer
programmers and stackbrokers. Do
these individuals really need or deserve
the law's proteclions? Trejo finds it hard
io argue they do, noting thal highly
skillee workers have choices aboul the
jobs ihey take and are free to move to
ones where they work—but possibly
eam—lzss.

This brings to mind an oft-forgotien
{act about overtime laws, whichis that
1hey were rooted in a time whan many
envisioned a steady reductionin the
hours Americans worked. (John Maynard
Keynes predicted a lwo-hourvorkweek
by 1980.) That vision is long gone. In
the intervening years, says Benfarmin
Kiine, a professor of lefsure studies at
the University of lowa, a huge change
has taken place. The ideal of working
fewer hours vanished fong ago, parly
a5 a resull of economic imperative
hut also because of a culiural shift
toward embracing work, particularly by
professionals, “The image | use is that
our faith is n ourjobs” now, he says, The sense of purpose and Identity
that we used to find in rellglan, “we {ind more and more in our work.”
-Michael Qrey






